Rodney Scollard

Safety REPORT

UNDERSTANDING ADMINISTRATIVE PENALTIES:
WHAT, WHY, WHEN AND HOW MUCH

W

orkSafeBC prevention officers
have a range of enforcement
tools to ensure employers protect the
health and safety of their workers, including orders, stop-work orders, stopoperations orders and administrative
penalties, which are monetary fines. The
focus of this article is the penalty process:
when they are considered, how penalty
amounts are calculated and what employers can do if they wish to appeal.
The primary purpose of a penalty is to
motivate the employer who is receiving
it—as well as other employers—to comply
with the legislation and regulations that
govern health and safety in workplaces.
The Workers Compensation Act (Act)
sets out WorkSafeBC’s mandate and authority, while both the Act and the Occupational Health and Safety Regulation
(OHSR) contain legal requirements that

must be met at all workplaces under the
jurisdiction of WorkSafeBC. Guidelines
and policies are used to help interpret and
apply the Act and OHSR.
Between 2013 and 2018, forestry employers in BC received 66 administrative
penalties from WorkSafeBC, totalling
$893,619.67, not including recovery of
any related claims-cost levies.
The most frequently cited violation was
for WCA115(2)(e): An employer must
provide to the employer’s workers the information, instruction, training and supervision necessary to ensure the health
and safety of those workers in carrying out
their work and to ensure the health and
safety of other workers at the workplace.
This provision was cited in 19 instances.
The second most frequently cited violation—referenced seven times—was for
OHS26.24, requiring that before a tree

is felled, all workers must be clear of the
area within a two tree-length radius.
Penalty criteria
The criteria for imposing an administrative penalty are set out in WorkSafeBC’s Prevention Policy Item D12-196-1.
A penalty must be considered if an employer has committed a violation for
which at least one of the following applies:
• The violation resulted in a high risk of
serious injury, serious illness or death.
• The employer previously violated the
same, or substantially similar, sections of the Act, usually within the
last three years.
• The employer intentionally committed the violation.
• The employer violated Section 177 of the
Act, obstructing the reporting of an injury,
illness, death, or hazardous condition.
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• The employer violated Section 186 of
the Act, obstructing a WorkSafeBC
officer’s inspection or investigation.
• The employer violated a stop-work
or stop-use order.
• WorkSafeBC considers that the circumstances warrant a penalty.
A “high risk” violation, as described in
Prevention Policy Item D12-196-2, refers
to one that involves a high risk of serious
injury, serious illness, or death. Violations
relating to certain circumstances are automatically considered high risk, and are
therefore designated as such under the
policy.
One of those circumstances is specific to forestry: hand falling or bucking
without necessary precautions to protect
workers from the tree that is being felled
or bucked, or other affected trees. Examples of this include:
• failing to prepare a safe escape
route before falling or bucking begins (OHSR section 26.24(2))
• failing to use proper falling procedures (OHSR section 26.24(5))
• failing to fall dangerous trees before performing work in the area

made hazardous by the dangerous tree (OHSR sections 26.11 and
26.26(4))
• brushing of standing trees where
brushing can be avoided (OHSR
section 26.24(5.1))
• working within a two tree-length
radius of a tree being felled (OHSR
section 26.24(1))
Once WorkSafeBC determines there is
a basis for a penalty and that a penalty is
an appropriate means of enforcement, a
similar set of considerations will be applied to its calculation.
Penalty amounts
Penalty amount calculations follow a
detailed set of rules described in Prevention Policy Item D12-196-6. This policy
is designed to ensure that employers of a
similar size generally receive similar penalty amounts in similar cases.
First, the employer’s “penalty payroll”
is established, which is the employer’s
assessable payroll for the calendar year
preceding the year in which the initiating
violation, or incident, giving rise to the
penalty occurred.

Where an employer has multiple fixed
locations or is divisionally registered with
WorkSafeBC, the penalty payroll will be
based on the lowest applicable amount
where the violation occurred, as between
the relevant fixed location, division, or
classification unit of the employer. In
these cases, such a penalty payroll calculation will only be made if the employer
provides the necessary applicable payroll
information and sufficient evidence that
it has met specific health and safety-related criteria as set out in Prevention Policy
Item D12-196-6.
The “basic amount” of a penalty will
then be calculated at 0.5 per cent of the
penalty payroll, with a minimum amount
of $1,250 and a maximum of half the
statutory maximum, which is set out
in the Act and is adjusted annually. In
2019, the statutory maximum amount is
$662,102.49.
A multiplier of two will be applied to
the “basic amount” each time one of the
following circumstances exists: (i) the violation giving rise to the penalty is found
(Continued to page 53)
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to be high risk; (ii) it was intentional; (iii)
it involved obstruction of an officer (a violation of section 186 of the Act); (iv) it involved obstruction of reporting (a violation
of section 177 of the Act); or (v) it involved
breaching a stop-work or stop-use order.
If, for example, a penalty of $1,250 is
levied for a high-risk violation where the
employer ignored a stop-work order, it

an employer has a record of three similar
prior penalties, the basic penalty amount
will be multiplied by 2x2x2, or eight.
Where there are at least two prior similar penalties and the employer’s response
to past violations has led WorkSafeBC to
believe more motivation is required, the
resulting amount may again be doubled.
Lastly, if WorkSafeBC determines that the

The primary purpose of a penalty is to motivate the
employer who is receiving it—as well as other employers—to comply with the legislation and regulations that govern health and safety in workplaces.
will be multiplied by 2x2, for a penalty
total of $5,000.
In exceptional circumstances, the “basic amount” may at this point be increased
or reduced by up to 30 per cent.
Next, WorkSafeBC determines whether
the employer has received a “prior similar
penalty,” the criteria for which are also set
out in Prevention Policy Item D12-196-6.
The “basic amount” for the penalty will be
multiplied by 2n, where n is the number
of prior similar penalties. For example, if

employer incurred any potential or actual
financial benefit from committing the violation initiating the penalty, WorkSafeBC
may make a reasonable estimate of such
financial benefit and add it to the overall
penalty amount calculation.
In some cases, WorkSafeBC may impose a discretionary penalty in excess of
one calculated based on the employer’s
payroll if specific circumstances, as set
out in Prevention Policy Item D12-196-6,
warrant one. Discretionary penalties may

be imposed up to the statutory maximum
amount and are rarely imposed.
Once a penalty has been levied, the
circumstances and amount are published
online at worksafebc.com and in print in
WorkSafe Magazine.
Appealing a penalty
The Employers’ Advisers Office provides impartial advice on assessment, prevention, claims and compliance matters
to all employers covered by WorkSafeBC.
If an employer, worker, union, or other
directly affected party (such as a family
member of a deceased worker) disagrees
with a WorkSafeBC decision to impose an
administrative penalty, they can request a
review within 45 days of the penalty order
that was issued. Reviews are conducted by
the Review Division of WorkSafeBC.
The second level of appeal is conducted
by the Workers’ Compensation Appeal
Tribunal (WCAT), an external, independent tribunal. Review Division decisions
relating to an administrative penalty must
be appealed to WCAT within 30 days.
Rodney Scollard is an Investigations Legal
Officer in Legal Services at WorkSafeBC.
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